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r Iz;bor practices here had -

won the Union majority or
decertification proceed-
573.

in the case at bar leaves us
2 but to decline to enforce
g order. There is simply
is from which to draw any
cerning the impact of the
8(a)(3) violations on the
18 of the union or on a po-
fication election. Even if
liry into the actual effect
s unfair labor practices is
ressary in order to justify
argaining order, our pre-
m illustrates that this is

gh we decline to enforce
1 order, that does not end
ause in the cases in which
lers have been denied en-
courts have been able to
¢ basis of a well developed
1e unfair labor practices
e or no impact upon the
giance to the union.” Ar-
ced Co. v. NLRB, supra,
%; Daisy’s Originals, Inc.
e; Fremont Newspapers,
, Supra. See also New
wp. v. NLRB, supra. We
make this determination
ft the record in this case.
do not disagree with the
f1on that the type of un-
tices involved here could
ice disaffections from a
juestion for the board is
id in the circumstances of
<therefore necessary that
-aspect of the case to the
er proceedings consistent
n.

part and remanded in
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'Raymond D. WOMER, Plaintiff-
Appeliant,
V.
Robert HAMPTON et al.,, Defendants-
Appellees.
No. 73-1494.

United States Court of Appeals,
Fifth Circuit.
June 17, 1974.
Rehearing Denied July 12, 1974.

Former supervisory inspector for
United States Army Corps of Engineers
brought action against the United States
and members of the Civil Service Com-
mission for wrongful removal from his
job. The United States District Court.:
for the Eastern District of Louisiana, af
New Orleans, R. Blake West, J., granted’
summary judgment to defendants, and
plaintiff appealed. The Court of Ap-

peals, Rives, Circuit Judge, held that’

inspector was not entitled to advance no-
tice of proceeding which was conducted
before six agency officials to discover
facts and to offer inspector an opportu-
nity to respond to evidence that he was
accepting payments for work -on-.con-
tracts which he was supervising, that
failure to fully advise inspector of his
options and of consequences of his
choice at beginning of proceeding was
not prejudicial to inspector, and that
record revealed no evidence of abuse of
Wdiscretion or capricious action in dismis-
wal of inspector.

Affirmed.

1. Constitational Law €=2318(2)

Due process does not require ad-
vance notice before federal supervisory
officials may confront a government em-
ployee in competitive civil service with
allegations of job-related improprieties.
U.S.C.A.Const. Amend. 5.

2. Armed Services ¢=27

Employee of United States Army
Corps of Ergineers, who was an inspec-
tor of comstruction projects related to
flood control, was not entitled to advance

Approved For Release 2011/08/11 : CIA-RDP05C01629R000701590010-5

notice ‘of proceeding conducted before
six agertcy officials to discover facts and
to offer employee opportunity to respond
to evidence that he was accepting pay-
ments for work on contracts which he
was supervising, where proceeding was
primarily “investigative in nature and
was not a final agency determination or
adjudication on whether employee should
be removed from his job, employee had
an opportunity to prepare his case and
present evidence and arguments prior to
final agency decision on his removal,
and proceeding was essentially noncrim-
inal in nature. U.S.C.A.Const. Amend.
5.

3. Criminal Law €=2412.1(4)
Where government employee’s com-
ments in proceeding to investigate

. charge of wrongdoing were coerced by

implied threat that he would be dis-
missed if he did not reply in a satisfac-

- tory manner to the allegations which

had been made, employee’s remarks
could not be used against him in a crim-
inal proceeding,

4. United States €236

In view of implied threat of remov-
al from office if government employee
failed to respond to allegations of
wrongdoing at investigatory proceeding,
thus precluding use of employee’s an-
swers in a criminal procéeding, failure
to advise employee at beginning of pro-
ceeding of his options and consequences
of his choice was not prejudicial to em-
ployee.

5. United States C=36

Where there was no possibility of
government emplovee’s statements at in-
vestigatory proceeding being  used
against him in a criminal proceeding,
there was no constitutional necessity for
warning employee of right to remain si-
lent and right to counsel.

6. Armed Services €227

Dismissal of supervisory ingpector
for United States Army Corps of Engi-
neers, on basis of, inter alia, inspector’s
alleged participation as a partner in a
concrete company in violation of conflict
of interest regulation and his alleged
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performance of services for a contractor —curred or are alleged to have occurred

at same time and on same job he was in-
specting, did not constitute an abuse of
discretion or capricious action.

—_————————

Sam O. Buckley, New Orleans, La., for
plaintiff-appellant.

Gerald J. Gallinghouse, U. S. Atty.,

Michaelle F. Pitard, Mary Williams Ca-
zalas, Asst. U. S. Attys., New Orleans,
La., for defendants-appellees.

Before RIVES, WISDOM and MOR-
GAN, Circuit Judges.

RIVES, Circuit Judge:

Raymond D. Womer, Jr. brought suit
in the district court under 5 U.S.C. §
701 et seq., and 5 U.S.C. § 7512 against
the United States and the members of

the U.S. Civil Service. Commission for

wrongful removal from his civilian job
with the Department of the Army.
Womer sought a judgment setting aside
his removal and reinstating him to his
position with full rights from the date
of removal. The district court granted
summary judgment to the defendants-
appellees. We affirm.

I

Womer was employed by the United
States Army Corps of Engineers in the
position of Supervisory Construction
Representative, GS-10. On November
10, 1969, ¢he Army Engineer District in
New Orleans conducted an administra-
tive inquiry to which Womer was sum-
moned. In addition to Womer, six agen-
cy officials were present at the inquiry.
The presiding official opened the pro-
ceedings by announcing :

“Mr. Womer, good morning. This is

an administrative hearing that we

have here this merning, and the pur-
pose of this hearing is strictly an ad-
ministrative inquiry that we care to
make at this time. We are interested
in looking into certain allegations of
impropriety and certain allegations of
irregularities which would have oc-
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in ~the New Orleans Area Office.
These allegations go back several
yvears and certain of these allegations
of impropriety and irregularities con-
cern you. So, the purpose of bringing
you in here is to give you an opportu-
nity to talk to the members of the
group here—I] believe you know all of
them—and to explain your position
fully to them as you may care to do.”

(P. 1, Proceedings of November 20,
1969.) The presiding official then in-
formed Womer that the irregularities
which had been alleged were serious
enough to warrant the dismissal of a
government employee, “specifically seri-
ous enough to warrant your dismissal.”
Womer'was further told that it was al-
leged that he had been performing work
for pay for government contractors on
contracts which were under his supervi-
sion. as the Supervisory Inspector for
the New Orleans Area Office. When
asked if he understood what had been
said; Womer replied, “Yes, sir.” The
presiding - official then asked, ‘“Would
you care to make any comment in that
regards?”  Womer replied, “I don't

" ktiow: what you're talking about.” In re-

sponde to two further questions, Womer
denied working for any government con-
tractors, and denied receiving payment
for any such work.

The presiding official at this point
showed Womer photostatic copies of
three checks in the amounts of $1225,
%1275, and $300. Each of these checks
was made out to Womer by a govern-
ment contractor, and endorsed by Wom-
er or his wife. Womer said, “Can I ex-
plain?”’ In over seventy pages of tran-
scribed conversation, Womer explained
the circumstances whereby he received
these checks, and responded to questions
put to him by members of the panel.
Briefly, Womer said that the checks for
$1225 and $1275 were repayment of his
investment in a partnership named Wall-
co. Womer stated that the name Wallco
“represents Womer, [James] Arnoult,
[C.C.] Louque, and [General Russell]
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LeBlanc.” 1 (Rec. of Proc. 4.) “We ™

drew up a company with the purpose of
forming a concrete company, concrete
batching company, more or less a porta-
ble company, to put material on the bat-
ture where the various different con-
crete slope paving jobs would be along
the river, and we each put in a: total of
$2,500.” (R.3-4). Womer claimed that
the $300 check represented payment for
some work his son-in-law had performed
for Arnoult and Louque Construction
Company. In response to a question
from the presiding officer later in the
proceeding, Womer denied ever asking
an employee to falsify a daily log to
show that he was present at a site on a-
day that he had not been there.

Under questioning, Womer admitted -

that he was aware of one instance in
which Wallco had supplied concrete to a
government job under his supervision.
One official asked, “At that point, didn't
you realize that you were, in effect, dou-
ble-dealing?” Womer replied, “Yes,
sir.” (Rec. 56.) Womer also admitted
that after he became involved in Wallco,
his partners in Wallco, who were en-
gaged in other government cgnt_ract
work through Arnoult and Louque Con-

struction Company, “began to cut cort.

ners,” because “they figured they had
me over a barrel.” (Rec. 31.) Al-
though Womer insisted that he did not
feel obligated to them, he conceded that
he felt they had a weapon over him.
#Rec. 31.) Soon after this concession,
&10 following exchange occurred with re-
gard to Womer’s interest in Wallco:
«“COL. ELDER [Agency official]:
Well, didn’t you feel this was kind
of an unusual position for you to
have to be in as a Government
inspector?
“MR. WOMER: Yes, sir, I did.
“COL. ELDER: Yet, you still did not
bring this to anybody’s attention?
“MR. WOMER: No, sir, because I
feared I would be right where 1 am
today.

I. At some point, LeBlanc apparently backed out.

any money into the enterprise. (R. 13.)

Ly
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“MR. TOWERS {Agency official]l: In
other words, you knew you were vi-
olating the standards.

“MR. WOMER: Back in 1962 or 63,
there wasn't as much emphasis—
there may have been a regulation, I
don't know—but I didn’'t pay too,
much particular attention to the
regulation.

“MR. TOWERS: But you signed a
certificate back in 62 saying that

" you had paid attention to it and you
were abiding by the regulations and
the standards of conduct.

“MR. WOMER: In all probabilities, 1
did, Mr. Towers. I don’t deny
knowing I did wrong. T felt guilty
about it, now more than anything
else, not just today—the last 3 or 4
years that T have been having -my
problems with this individual con-
tractor, that dealing with contrac-
tors, doing work for contractors, or
any phase like that is taboo and 1
haven’'t done any of it since this
particular Y

(Rec. 32-33.)

By letter dated December 2, 1969, the
Deputy District Engineer advised Wo-
mer that he proposed to effect Womer’s
removal from employment because of de-
viations from ethical standards of con-
duct. This letter detailed three charges
in support of removal: (1) Womer had
participated as a partner in a concrete
company, and this constituted a serious
conflict of interest and a violation of
Army Regulation 600-50; (2) Womer
had submitted a fraudulent travel vouch-
er: and (3) Womer had performed serv-
ices for a contractor at the same time
and on the same job he was inspecting,
in violation of sections 1.3 and 1.12 of
AR 600-50.

Womer replied on December 4 to the
notice of proposed adverse action. He
conceded that he had entered into a
partnership known as Wallco, but insist-
ed that he gave no special consideration

According to Womer, LeBlanc never put
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to Wallco or to his partners in their oth-
er government contract work. He de-
nied that he had falsified a travel vouch-
er or that he had personally done any
work for a government contractor.

On December 29, 1969, the District
Engineer notified Womer that he found
that the charges in the December 2 let-
ter were supported by the evidence and
warranted Womer’s removal to promote
the efficiency of the service. Womer

was removed effective January 6, 1970.

Womer appealed to the Civil Service
Commission. On May 14, 1970, an Ap-
peals Examiner from the Dallas Region-
al Board found that the charges of con-
flict of interest, through participation in
Wallco and through either performing
or arranging to have performed work
for a government contractor, were suffi-
cient to warrant removal in the interest
of the efficiency of the service. - The

Examiner found that there was insuffi- .

cient evidence to support the charge that
Womer had submitted a fraudulent trav-
el voucher. On August 18, 1970, the
Board of Appeals and Review of the
Civil Service Commission affirmed the
Examiner’s decision.

On this appeal. Womer’s primary con-" % have

tentions concern the November 20 pro-
ceeding. Womer claims that he did not
receive adequate prior notice of this ad-
ministrative proceeding and of the alle-
gations against him. He further claims
that he was not fully advised of his op-
tiony and of the consequences of his
choice at the beginning of the proceed-
ing. Because of these alleged procedural
defects, Womer contends that the state-
ments made by him at the proceeding
may not be used as evidence to support
his removal from his job.? Womer con-
tends that if his statements of Novem-
ber 20, and their fruits, are suppressed,

2. The opiunion of the Appeals Examiner from
the Dallas Regional Board reveals that in
the proccedings before the Regional Board,
Womer objected *‘to the procedures em-
ployed by the U.S. Army Engineers District
in developing the case against him; specifi-
cally alleging that his rights were violated in
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there is insufficient evidence to support
removal from his job.

IL

We first examine whether Womer was
entitled to prior notice of the November
20 proceeding.. So far as we can deter-
mine, there are no specific statutory or
administrative rules prescribing the pro-
cedures for a proceeding of the sort con-
ducted on November 20. In the absence
of any governing statutes or regulations,
we turn immediately to the constitution-
al question of whether the failure to
give Womer advance notice of the pro-
ceeding violated procedural due process.

Hannah v. Larche, 1960, 363 U.S. 420,
442, 80 S.Ct. 1502, 1514, 4 L.Ed.2d 1307,
provides some general guidelines as to
the requirements of due process in ad-
nunistrative Proceedings:

“ ‘Due process’ is an elusive concept.
Its exact boundaries are undefinable,
and its content varies according to
specific factual contexts. Thus, when
governmental agencies adjudicate or
make binding determinations which
directly affect the legal rights of indi-
viduals, it is imperative that those
agencies use. the procedures which
traditionally been associated
with the judicial process. On the oth-
er hand, when govemmen}al action
does not partake of an adjudication,
as for example, when a general fact-
finding investigation is being conduct-
ed, it is not necessary that the full
panoply of judicial procedures be
used. Therefore, as a generalization,
it can be said that due process embod-
ies the differing rules of fair play,
which through the years, have become
associated with differing types of pro-
ceedangs.  Whether the Constitution
requires that a particular right obtain
in a specific proceeding depends upon

the administrative hearing held on November
20, 1969.” Womer also raised this claim in
the district court. Thus, it is c¢lear that
Womer has been diligent in preserving his
claim that the November 20 proceeding vio-
lated his constitutional rights.
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a complexity of factors. The nature
of the alleged right involved, the na-
ture of the proceeding, and the possi-
ble burden on that proceeding, are all
considerations which must be taken
into account . . . ”

Following the mode of analysis sug-
gested in Hannah v. Larche, we consider
the nature of the alleged right. Womer
claims a right to advance notice of a
proceeding affecting his retention of his
job. A majority of the Supreme Court
has indicated that a claim of entitlement
to a government job in the competitive
Civil Services is a property interest re-
quiring the protections of procedural
due process* The November 20 pro-
ceeding related to and affected the ques-
tion of whether Womer should be re-
moved from his job as a qupervmoxy
inspector. In fact, as Womer suggests,
the issue of whether he should be re-
moved from his job was pxactlcally re-
solved by his comments and answers to
questions on November 20, for his state-
ments about Wallco constituted an ad-
mission of conduct sufficient to Justify
removal. Womer argues that the panel
which interviewed him on November 20
knew or should have known that the pro-
ceeding would determine, or have a sub-
stantial impact upon, his retention of his
job. He urges that due process required
the panel to give him advance notice of
the proceeding and of the allegations
against him.

3. Arnett v. Kennedy, 1974, - U8, -, 91
N.CL1633, 40 LUSA.2d 15 (42 USLW 4513,
Apr. 16, 19741 at 4523 (dissenting opinion
of Mareshall, J., joined by Douglas and Bren-
nan, L), 45300 (concurring and dissenting
opinion of Powell, J.. joined by Blackmun,
J and 4536 (concurring  and  dissenting
apinion of White, J.).

4. FVU.R.0. 8§ 551(h) -

(h) lvrsnns entitled 1o notice of an

agency hearing shall he timely informed of—
T the time, place, and nature of the
hearing ;

U2Y the legal anthority and Jurisdiction
under which the hearing is to be held ;
and

“(3) the matters of fact und law assert-
ed.

Adequate notice is essential to d
process in many administrative and j
dicial proceedings. For example, befo
welfare benefits may be terminated,
recipient must be provided “timely ar
adequate notice detailing the reasons fc
a proposed termination.” Goldberg :
Kelly, 1970, 397 U.S. 254, 267 268, ¢
S.Ct. 1011, 1020, 25 L.Ed.2d 287. A st
dent at a tax-supported college is ent
tled to notice and a hearing before e
pulsion. “The notice should contain
statement of the specific charges an
ground which, if proven, would justif
expulsion under the regulations of th
Board of Education.” Dixon v. Alabam
State Board of Education, 5 Cir. 196)
294 F.2d 150, cert. den. 1961, 368 U.¢
930, 82 S.Ct. 368, 7 L.Ed.2d 193. Notic
is required by statute for many adminis
trative proceedings4 An individual ac
cused of a crime must be given reason
able notice of the specific charge
against him® More generally, in a civi
case, the Supreme Court has stated tha
“An elementary and fundamental re
quirement of due process in any pro
ceeding which is to be accorded finalit;
Is notice reasonably calculated, under al
circumstances, to apprise interested par
ties of the pendency of the action an
afford them an opportunity to presen
their objections.” Covey v. Town o
Somers, 1956, 351 U.S. 141, 146, 76 S.Ct
724, 727, 100 L.Ed. 1021, quoting Mul
lane v. Central Hanover Trust Co., 1950

When private persons are the moving par
ties, other parties to the proceeding shal
give prompt notice of issues controverted
in fact or law: and in other instance:
agencies may by rule require  responsive
pleading.  In fixing the time and place for
hearings, due regard shall be had for the
convenience and  necessity  of the partie:
or their representatives.”

5. Frishie v. Collins, 1952, 342 [".S. 516, 522

-)_-

T2 N800 509,96 LED 541 Willinms v. Poo
ple of State of N.Y., 1949, 337 U.N, 241, 245
G RO 1079, 93 LA 1337 Cole v, State
of Arkansas, 19480 333 UK. 196, 201, 6
SO D1, 92 Ld. 644 In re Oliver, 1948,
333 UK. 257, 273, 68 S.Ct. 499, 92 L.1d.
682; McCarly v. Sanders, M.D.Ala.1970

(three-judge court), 309 F.Supp. 8, 11.
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339 U.S. 306,314, 70 S.Ct. 652, 94 L.Ed.
865. As indicated by Covey, the pri-
mary purposes of notice are to alert af-
fected parties of the pendency of the ac-
tion, and to give them an opportunity to
prepare and present their arguments to
the court or administrative body which
will adjudicate the matter.

We next examine the nature of the

November 20 proceeding. There were
allegations of continuing wrongdoing on
the part of an employee of the Corps of
Engineers.
immediate investigation. In fact, the
Corps of Engineers would have been re-
miss not to have investigated charges
that an employee was accepting pay-
ments for work on contracts which the
employee was supervising. A govern-
ment agency must maintain high stand-
ards of integrity among its employees.

Conflicts of interest cannot be allowed

or condoned. Equally important, in this
case there existed the possibility of dan-
ger to the public health and welfare.
Womer was an inspector of construction
projects related to flood control. It was
alleged that he had received money from
government contractors. If true, these
allegations would put in doubt not only
the reliability of Womer’s past reports,
but also his willingness or ability to su-
pervise current projects.

At the beginning of the November 20
proceeding, the presiding official an-
nounced that the hearing was “strictly
an admuinistrative inquiry.” In its
brief, thé government argues that the
proceeding was an “informal investiga-
tory hearing,” “a full informal discus-
sion.” Womer was not asked to testify
under oath, and no technical rules of evi-
dence or procedure were followed. At
the same time, there were some aspects
of the proceeding which appear more
elaborate than an “informal discussion.”
For example, there were six officials
present; there was a “presiding” offi-
cial; the presiding official was an attor-
ney; and a recorder took down every-
thing that was said. The government
explains that Womer’s supervisor did
not conduct the interview because this

These allegations merited

*
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supervisor was also under investigation.
The government also emphasizes that
the proceeding was not designed to de-
termine whether Womer should be re-
moved from his job, and that the ques-
tion of removal was not determined at
this proceeding. .

Shortly after the proceeding began,
the presiding official showed Womer
copies of three checks made out to Wo-
mer by a government contractor, and ap-
parently endorsed either by Womer or
by his wife. When shown these checks,
Womer asked if he might explain the
circumstances surrounding their issu-
ance. No doubt a primary purpose of
the hearing was to confront Womer with
these checks and to see what he would
say. It is somewhat difficult to think of
an eni}i\rely innocent explanation for
these checks. However, if Womer had
claimed that he had never seen the
checks, or,if he had given some plausible
inndcent” explanation for them, and if
his story had been thought true, the
agency could have avoided the necessity
of temporarily relieving him of his job,
or of issuing formal charges against
him.
~+Finally, we examine the possible bur-
deﬁéivyhich advance notice and other due
process requirements might place upon
investigatory proceedings of the sort in-
volved in this case. One problem would
involve agency efficiency. It would be
cumbersome and impractical to require
formal notice ecach time a supervisor
wished to question an employee about a
job-related matter which might affect
job retention. Efficient operation of a
government agency would prove difficult
under a system where employer-em-
ployee relations were formalized to such
an extent. Supervisors must be able to
question employees freely about work-
related matters. It is true that the pres-
ent casc goes somewhat bevond routine
informal questioning.

A second problem might involve time.
Adequate notice in part implies suffi-
cient time to prepare for a proceeding.
Where serious charges about work-relat-
ed matters arise, an agency should in-
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lem might involve time.

in part implies suffi-
epare for a proceeding.
1arges about work-relat-
, an agency should in-
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vestigate promptly. If dishonesty ex-
ists within an agency, the agency should
act immediately. An agency’s desire to
act quickly, and its need to act quickly
in matters involving the public health
and welfare, may conflict with the idea
of advance notice. An alternative to
immediate investigation might be tem-
porary suspension of employces suspect-
ed of wrongdoing, and a later investiga-
tion. However, such a procedure might
stigmatize innocent employees in those
cases where the charges prove unfounded.
The procedure utilized in the present
case gave the employee an opportunity to
respond to serious charges before the
agency initiated adverse action.

Another problem relates to employee
candor. An employee would more likely

answer honestly and frankly-if he werel .

suddenly confronted with evidence of an
apparent wrongdoing. This considera-
tion would have particular force where .
an employee was suspected of dishones-
ty. In such a case, an agency might
fear that prior notice would allow too
much opportunity for the employee to
frame an artful but dishonest explana-
tion. In a case where the evidence of
wrongdoing and the alleged wrongdoing
itself are easily understandable, there s
relatively little danger that sudden con-
frontation will produce such confusion
that the employee will be unable to give
a coherent explanation of his conduct.®

. [1] After consideration of the fac-
%ors discussed, we conclude that due
process does not require advance notice
before federal supervisory officials may
confront a government employee in the

6. In a criminal case, a defendant may refuse
to answer questions posed by the police or
refuse to testify at his trial, and his silence
may not be used against him.  Of course, a
rovernment emplovee may refuse to respond
te questions put to him by his superiors.
However, his refusal to respond, after prop-
er instructions, may be used as a basis for
dismissal.  See the thorough discussion of
this point in Uniformed Sanitation Men
Ass'n, Inc. v. Commissioner of Sanitation of
the City of New York, 2 Cir. 1970, 420 F.2d
619 (Friendly, J.), cert. den. 406 U.S. 961,
92 S.Ct. 2065, 32 L.Ed.2d 349.

496 F.2d—7va
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competitive Civil Service with allega-
1..ns of job-related improprieties.”

Fewer procedural safeguards are re-
quired by the due process clause in hear-
ings which are investigatory rather than
adjudicatory or accusatory. In Hannah
v. Larche, supra, the Court held that
persons whose conduct is under investi-
gation by the United States Commission
on Civil Rights are not entitled to such
rights as apprisal, confrontation, and
cross-examination, in light of the “pure-
ly investigative” nature of the Commis-
sion’s proceedings, the burden such
rights would place on those procedures,
and the traditional procedure of investi-
gating agencies in general. The Court
noted that “. the Commission
does not and cannot take any affirma-
tive action which will affect an individu-
al’s legal rights. The only purpose of
its. [the Commission’s] existence is to

_find facts which may subsequently be

used as the basis for legislative or exec-
utive action.” 363 U.S. at 441. In Jen-
kins v. McKeithen, 1969, 395 U.S. 411,
89 S.Ct. 1843, 23 L.Ed.2d 404 the Court
explicitly reaffirmed Hamnah, but held
that where a Louisiana Commission es-
tablished to investigate criminal viola-
tions affecting labor-management rela-
tions made actual findings of guilt, due
process required that the Commission
afford a person being investigated the
right to confront and cross-examine wit-
nesses against him.

Applying Hannah and Jenkins, the
Third Circuit has held that a New Jer-
sey State Commission of Investigation is
an investigative body, and that the full
panoply of judicial procedures is there-

7. For discussion of an analogous problem in
the field of labor law, see National Labor
Relations Board v. J. Weingarten, Ine., 5 Cir.
1973, 485 1.2d 1135, cert. granted Apr. 29,
1974, — U.N. —, 94 8.0 1990, 40 L.Ed
20 657, 42 USLW 3607, where this Court
coneluded that the failure to comply with an
employee's request to have a union repre-
sentative present at an interview initiated by
the employer to investigate thefts did not
constitute an unfair labor practice.
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fore not required in hearings before the
Commission. United States ex rel. Ca-
tena v. Elias, 3 Cir. 1972, 465 F.2d 765.
Among other things, the New Jersey
statute confers on the Commission the
duty and power to conduct investiga-
tions in connection with the conduct:of
public officers and public employees, and
of officers and employees of public cor-
porations and authorities. Also, at the
direction of the Governor or by resolu-
tion of the legislature, the Commission
has the duty to conduct investigations
concerning the removal of public offi-
cers, and the management or affairs of
state agencies.

The November 20 proceeding was pri-
marily investigative in nature. The pro-
ceeding was not . final agency determi-
nation, or adjudication, on whether
Womer should be removed from his job.
The question of removal was not decided
on November 20. So far as the record
reveals, the panel of agency officials
also did not make any findings as to
whether Womer was guilty of miscon-
duct. The apparent sole purpose of the
panel was to discover the facts, and to

offer Womer an opportunity to respond’

to certain allegations.

[2] The investigatory nature of the
proceeding, in combination with a num-
ber of other factors, convinces us that
Womer was not entitled to advance no-
tice of the November 20 proceeding.

A factor which weighs heavily against
Womer's claim is the nonfinality of the
November 20 proceceding. On December
2, the Deputy District Engineer in-
formed Womer by letter that he pro-
posed to effect Womer’s removal, and
detailed the specific charges
him. The letter stated in part:

against

8. The Deputy District Engineer who wrote
the December 2 letter to Womer was
present at  the November 20 proceeding.
ITowever, the District IEngineer who made
the final decision om Womer’s removal was
not present on November 20.

9. Womer also was “entitled to an evidentiary
trial-type hearing at the appeal stage of the
proceeding(s],” Arnett v. Kennedy, 1974, —
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“5. You also have the right to repl,
to this notice of proposed adverse ac-
tion personally, by appointment, and
in writing within 10 working days
after receipt. You may also furnish
affidavits and witnesses in support
thereof Full considera-
tion will be given to a reply before fi-
nal decision is made. As soon as pos-
sible after your answer is received, or
after expiration of the 10 working day
limit, if you do not answer, a written
decision will be issued to you.”

Thus, Womer had an opportunity to pre-
pare his case and to present evidence
and arguments, prior to the final agency
decision on his removal. A primary
purpdse of notice is to provide a party
an oppertunity to prepare his objections
and to present them to the tribunal be-
fore a final decision is made. In this
case, “Womer received notice of the
charges against him on December 2 and
replied to them in a letter on December
4. In a letter dated December 29, the
District Engincer stated that he had
given careful consideration to the infor-

Jnation contained in Womer’'s letter, but

had, determined that the evidence sup-
portéd the charges in the December 2
letter and warranted Womer's removal.8
From this, we conclude that Womer re-
ceived notice, and had an opportunity to
present his case, before the agency made
a final decision.?

A second consideration weighing
against Womer's claim is that the No-
vember 20 proceeding was essentially
noncriminal in nature.  Proceedings
which are a part of the process of guilt
determination or criminal prosecution
demand more rigorous procedural pro-
tections than are necessary in noncrim-
inal proceedings.!’® The November 20

US. —, ~—, 94 K.Ct. 1633, 1640, 40 1..
Fa2d4 15 [42 USLW 4513, 4516, Apr. 16,
1974). See 5 CFR §§ T71.208, 771.210-771.-
212, T772.305 (1973). )
10. This proposition is stated explicitly in
Justice Frankfurter’s concurring opinion in
IHannah v. Larche, 1960, 363 U.S. at 488,
and is in part the basis of Justice Douglas’
dissenting opinion in Hannah, at 493 ff.
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proceeding was concerned not with cul-
pability under the criminal law, but with
whether Womer had engaged in certain
conduct which would draw in question
his fitness and ability to continue to
serve as a supervisory inspector. In
fact, Womer’s statements at the Novem-
per 20 proceeding, and their fruits,
could not have been used against him in
a subsequent criminal prosecution, for
the following reason: At the beginning
of the November 20 proceeding, the pre-
siding official remarked that the allega-
tions of irregularities “are serious en-
ough to warrant the dismissal of a gov-
srnment employee, specifically serious
cnough to warrant your dismissal.”
Womer could reasonably have construed
this statement as a threat of removalx
from office if he failed to comment on

the allegations and to rebut the allegaﬁ -

tions in some manner. In Garrity v.
New Jersey, 1967, 385 U.S. 493, 500, 87

S.Ct. 616, 620, 17 L.Ed.2d 562, the ‘Su-.

preme Court held that “the protection of
the individual under the Fourteenth
Amendment against coerced statements
prohibits use in subscquent criminal
proceedings of statements obtained un-
der threat of removal from office, and
that it extends to all, whether they- gre
policemen or other members of our bc§dy
politic.” 1 The protection of the indi-
vidual under the Fifth Amendment,
which is applicable in this case, is no less
than that stated in Garrity. Our ex-
amination of the record indicates that
Womer's comments were coerced by an
implied threat that he would be dis-
missed if he did not reply in a satisfac-
tory manner to the allegations which
had been made.

Another consideration against requir-
ing advance notice in this case involves

Also see Jenkins v. MecKeithen, 1969, 395

UK at 427-431.

It In Gardner v. Broderick, 1968, 392 .S,
273, 276, 88 S.Ct. 1913, 1915, 20 L.Ed.2d
1082, the Supreme Court stated: “In that
case [Garrity], we held that when a police-
man had been compelled to testify by the
threat that otherwise he would he removed
from office, the testimony that he gave
could not be used against him in a subse-

.

the public interest. There is an ex-
tremely strong public interest favoring
immediate investigation of allegations of
misconduct on the part of public serv-
ants in the performance of their duties.
Under all the circumstances of this case,
including the possible burdens associated
with giving advance notice, this public
interest favors allowing the government
agency to confront the employee with
evidence of his wrongdoing, without pro-
viding prior notice of the investigation
or of the precise allegations.

The panel of agency officials did tell
Womer of the allegations against him at
the beginning of the proceeding on No-
vember 20. Then, after a few prelimi-
nary general questions, Womer was
shown copies of the checks allegedly is-
sued to him by a government contractor.
Thus, Womer was advised of the nature
of the allegations, and of at least part of

.the evidence against him before he at-

tempted to make a detailed explanation
of the circumstances surrounding the is-
suance of the checks. We conclude that
this notice provided at the beginning of
the November 20 proceeding was con-
sistent with the “rudiments of fair
play,” Chtcago M. & St. P. R. Co. v.
Polt, 232 U.S. 165, 168, 34 S.Ct. 301, 58
L.Ed. 554. Hannah v. Larche, 1960, 363
U.S. 420, 487, 80 S.Ct. 1502, 4 L.Ed.2d
1307 (concurring opinion of Frankfurt-
er, J.), and that there was no violation
of procedural due process.

111

Womer claims that when a govern-
ment employee is questioned about job-
related matters, and there is a substan-
tial risk that he may lose his job and be
subjected to criminal prosecution for ac-
tions connected with the subject of the

quent prosecution.”  In  Uniformed Sapita-
tion Men Ass'n v, Nanitation Comm'r, 1968,
302 TS0 280, 284, 88 N.Cr 1917, 1919, 20 L.
Ld.2d 1089, the Court commented: “Garrity
v. New Jersey, 380 U.S. 403 [87T N.Ct. 616,
17 L.EA.2d 562] (1967), in which we held
that testimony compelled by threat of dis-
missal from employment could not be used in
a criminal prosecution of the witness
. . . ." Also see Kalkines v. United
States, Ct.C1.1973, 473 F.2d 1391.
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inquiry,!? the officials conducting the
inquiry must advise him of his options
and the consequences of his choice be-
fore asking any questions or asking for
any comments. Womer contends that he
should have been advised along the lines
of the warning given to certain New
York City employees involved in Uni-
formed Sanitation Men Ass’'n v. Com-
missioner of Sanitation, 2 Cir. 1970, 426
F.2d 619, cert. denied, 1972, 406 U.S.
961, 92 S.Ct. 2055, 32 L.Ed.2d 349:

“I want to advise you, Mr.

that you have all the rights and privi-
leges guaranteed by the Laws of the
State of New York and the Constitu-
tion of this State and of the United
States, including the right to be repre-
sented by counsel at this inquiry, the
right to remain silent, although you
may be subject to disciplinary action
by the Department of Sanitation for
the failure to answer material and
relevant questions relating to the per-
formance of your duties as an em-
ployee of the City of New York.

“I further advise you that the an-

swers you may give to the questions:

propounded to you at this proceeding,
or any information or evidence which
is gained by reason of your answers,
may not be used against you in a
criminal proceeding except that vou
may be subject to criminal prosecution
for any false amswer that vou may
give ulder any applicable law, includ-
ing Section 1121 of the New York
City Charter.”
426 F.2d at 621.

[3,4] As discussed carlier, the pre-
siding official remarked at the begin-
ning of the November 20 procceding
that the allegations of irregularitios

12, Womer, in his brief, asserts that the U
S. Attorney was conducting a eriminal inves-
tigation involving the same fuets and cirenm-
stances.

3. The Fifth Amendment provides that no
person “shall be compelled in any criminal
case to be a witness against himself.” {Em-
phasis added.) The privilege against self-in-
crimination may be invoked in a civil or ad-
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“are serious enough to warrant the dis-
missal of a government employce, specif-
ically serious enough to warrant your
dismissal.” On the basis of this implied
threat of removal from office if he
failed to respond,*Womer’s remarks and
answers to questions at this inquiry
could not be used against him in a crim-
inal proceeding. Garrity v. New Jersey,
1967, 385 U.S. 493, 87 S.Ct. 616, 17 L.
Ed.2d 562. Also, if Womer had refused
to answer any questions, without being
told that his answers and the fruits
thereof could not be used in criminal
proceedings, there would be a serious
question as to whether he could be re-
moved from his job because of his fail-
ure tp answer questions. Kalkines v.
Unité€ States, Ct.C1.1973, 473 F.2d 1391.
HoweVer, neither of these situations is
presented in this case, and we do not see
how Wormer has been injured in any way
by the Tailure to explain these issues to
him.

{531 Although not specifically dis-
cussed, Womer's claim of insufficient
advice apparently includes the failure to
tell him that he could remain silent and
could be represented by counsel. These
w;imings were not necessary. The in-
terview on November 20 comes within
the logic of Garrity v. New Jersey, su-
pra, so that statements by Womer, and
their fruits, could not have been used in
a criminal proceeding. Since there was
no possibility of Womer's statements
being used against him in a criminal
procceding, there was no constitutional
necessity for warnings of the sort re-
quired by Miranda v. Arizona. 1966, 384
U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694.
The logic of Miranda does not extend to
proceedings such as these, which legally
could have no effect in any criminal pro-
ceeding  against Womer.13 Even if

ministrative proceeding, where an fppropri-
ate auswer to a question might bhe self-in-
eriminating.  In this case, nothing said by
Womer could have later been used against
him in a criminal proceeding. In fact, so
far as we are advised, no effort has been
made to use anything said by Womer on No-
vember 20 in any subsequent criminal pro-
ceedings.
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Womer's statements ~could” have” been’

used in a later criminal proceeding,

there is serious question whether he
would have been entitled to Miranda

warnings. See Boulware v. Battaglia,
D.Del.1972, 344 F.Supp. 889, 900-902,
aff'm, 3 Cir. 1973, 478 F.2d 1398,4 and
United States v. Prudden, 5 ‘Cir. 1970,
424 F.2d 1021, 1028.

IV.

Womer contends that the regulation
he allegedly violated was not promulgat-
ed until after the conduct in question oc-
curred. This contention is without mer-
it. Although AR 600-50 has been
amended from time to time, a conflict of

Juan FONSECA et al., Plaintiffs-
Appellants,

V.

HIDALGO COUNTY WATER IMPROVE-

MENT DISTRICT NO. 2 et al,,
Drefendants-Appellees. .

No. 73-8556.

United States Court of Appeals,
Fifth Circuit.

June 17, 1974.
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[6] Womer challenges the sufficien-
cy of the factual' allegations which
formed the basis of the charges leading
to his removal. It is settled that the
scope of judicial review of administra-
tive agency removal decisions is‘ lignited.
See Chiriaco v. United States;, 5°Gir.
1964, 339 F.2d 588; Anonymous v,
Macy, 5 Cir. 1968, 398 F.2d 317; Mec-
Ghee v. Johnson, 10 Cir. 1969, 420 F.2d
445: Meehan v. Macy, 1968, 129 U.S.
App.D.C. 217, 392 F.2d 822, 830; Har-
gett v. Summerfield, 1957, 100 U.S.App.

‘;D.C. 85, 243 F.2d 29, 32. We agree with

the district court that “The record here
reveals no evidence of abuse of discre-
tion or capricious action in the dismissal
of Mr. Womer.”

Affirmed.

14. In Boulware, where the police department
summoned certain officers to a departmental
hearing concerning alleged criminal wrongdo-
ing, the officers claimed they should have
been given JMiranda warnings. The Court
replied, “The requirement to inform an indi-
vidunl arises only after he has been taken
into custody in a criminal proceeding. Id.
[United States v. Jaskiewicz, 3 Cir. 1970,
433 F2d 415, cert. denied, 1971, 400 U.S.
1021, 91 S.Ct. 582, 27 L.Ed.2d 632, and
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. .-§tantial, and plaintiffs appealed. The
Court of Appeals, Ainsworth, Circuit

Judge, held that the constitutional at-
tack, based on equal protection grounds,

was not insubstantial and that, accord-

ingly, convening of a three-judge dis-
trict court was required.
Reversed and remanded.

1. Time €29(1)

For purposes of provision of the
Texas Water Code that candidate for of-
fice of director of a water district shall
file application to have his name printed
on the ballot at least 20 days before the
date of the election, the first day of the
time limit for qualifying is excluded and
the last day is included in determining
whether 20 days remain before an elec-

United States v. White, 2 Cir. 1969, 417 ¥,
94 89, cert. denied, 1970, 397 T.S. 912, %
SOt 910, 20 L.Ed2d 92). Thus, since the
plaintiffs were subject to a civil investigation
and had not heen taken into enstody, the de-
fondants were not under an affirmative obli-
gation to advise the plaintiffs of their Miran-
da warnings. Sce United States v, Prudden,
424 F.2d 1021, 1028 (5 Cir. 1970)." 344 F.
Supp. at 902.



